
Via Email 

To: 
CICCH Commissioners 
c/o Nevada Real Estate Division (NRED) 

Cc: 
Director Nevada Real Estate Division 

Deputy Attorneys General assigned to NRED & the CICCH Commission, Office of the Nevada Attorney 
General 

Subject: Request Commission seek Attorney-General Opinion on Whether NRS 116.757 Blocks 
Commission-Level Oversight of NRED’s Closed Investigations 

June 12, 2025 

Dear Chairperson Tomasso and Fellow Commissioners, 

I respectfully request the Commission, in coordination with the Attorney General’s Office, obtain a 
formal opinion clarifying how NRS 116.757’s confidentiality clause applies to a written affidavit filed 
pursuant to NRS 116.760 (formal complaint) —specifically, whether it prevents the Commission (or a 
committee it appoints) from reviewing investigative files of the Division to advance duties of the 
Commission identified pursuant NRS 116. Additionally, I ask the Commission address the policy 
implications of any determination (or lack of) in its ability to carrying out provisions of NRS 116. 

Nevada’s overarching public-policy goal of governmental accountability and public confidence—
expressly articulated in the Nevada Public Records Act (NPRA) and repeatedly reaffirmed by the Nevada 
Supreme Court—is fundamentally undermined by the blanket-confidentiality scheme in NRS 116.757 
(HOA investigations) and rendered arbitrary when compared with the parallel provision in NRS 
116A.270 (community-manager investigations). 

The Supreme Court holds that (i) all records are presumptively public, (ii) any restriction must be 
narrowly construed, and (iii) the agency bears the burden of proving confidentiality. (Reno Newspapers v. 
Gibbons, 127 Nev. 873, 881–82 (2011); DR Partners v. Clark Cty. Bd. Comm’rs, 116 Nev. 616, 626–28 
(2000)). These principles apply unless the Legislature enacts a specific, narrowly-tailored exemption. 
When an exemption is drafted so broadly that it swallows the rule of disclosure, the statutory purpose of 
accountability is defeated. A confidentiality statute that hides everything, forever – a Hallmark of an 
unduly broad clause-is on shaky ground as would be an agency that relies on such an exemption. 

Arguably, the legislative aim in drafting NRS 116.757 so broadly was to maximize investigative 
cooperation—but not at the cost of transparency and a self-defeating loss of public confidence. The 
Division’s application of NRS 116.757 hides everything, from everyone, forever – creating a nearly 
permanent secrecy wall. Every affidavit, document, and scrap of information “compiled as a result of an 
investigation” to decide whether to file a formal HOA complaint is confidential—even from the 
complainant and the respondent—unless and until staff choose to file a formal complaint. If staff decline 
to prosecute (the overwhelming majority of cases), the entire investigative record remains forever sealed 
with no statutory mechanism for public or Commission review, and no duty to provide even a redacted 
summary.  

NRS 116A.270 uses the same template exposing the arbitrariness of NRS 116.757 and/or the Division’s 

application of the statute. NRS 116A.270 provides for confidentiality but employes a care-out expressly 



authorizing disclosures “as necessary in the course of administering” NRS 116. I find nothing in the 
legislative history that suggests that HOA misconduct investigations deserve less inter-agency or public 
scrutiny than manager-licensing cases. The disparate treatment therefore appears arbitrary relative to the 
identical policy objective: protecting consumers and upholding confidence in common-interest-
community governance.   

1 Why this question has practical implications: 

 Gatekeeper opacity.  The February 11, 2025 Memorandum from the Director of Business & 
Industry (the “Memo”) correctly notes when the Administrator files a formal complaint all 
documents considered by the Commission become public under NRS 116.757(2). But when 
Division staff conclude there is “no good cause” or otherwise administratively closes the 
complaint not bringing it before the Commission, all information related to the affidavit remains 
sealed—even from the oversight of the Commission hobbling informed adjudication. When 
almost every case dies at intake and the supporting file is forever sealed, stakeholders, the 
Commission, and legislators cannot verify whether dismissals were evidence-based or the product 
of inertia or industry influence. 

 Capture concerns arise at the screening stage. Owners routinely report that Division 
investigators (a) never requested basic records, (b) accepted board assertions at face value and 
then closed the matter for “lack of evidence”, or (c) simply close affidavits with no justification. 
With the file locked away, the Commission cannot verify whether diligence was exercised and 
address owner or other stakeholder concerns (NRS 116.665(g)). 

 The Director’s Memo creates ambiguity and chilling effect. Section V states that, short of a 
formal complaint, “all documents and any other information are not a public record” and cites 
NRS 116.757(1) as an “explicit prohibition [] on any and all information compiled from 
investigations conducted by the Division”. Section III further suggests that if confidentiality and 
the Commission’s information-gathering power conflict, the confidentiality rule prevails. As 
applied, that interpretation means Commissioners can never examine declinations and 
admonishes them to remain within their adjudicative lane. The Memo and its timing appear to be 
an attempt to discourage the Commission’s involvement to shield NRED’s investigatory practices 
from any review. 

 Empanel advisory body, if necessary. NRS 116.615(2) provides the “The Commission and the 
Division may do all things necessary and convenient to carry out the provisions of this chapter.” 
This clause supports advisory sub-units so long as they help the Commission do its job 
(adjudication, regulation, education). NRS 116.615(3)–(4) – Commission may “adopt 
regulations” and “delegate any authority” to the Administrator. Those same rule-making 
powers can be used in reverse to retain fact-finding authority in a special committee. 
Nothing in Chapter 116 bars the Commission from empaneling an advisory body, if 
found necessary, that seeks to address owner concerns or the carrying out provisions of 
the chapter by the committee does not decide individual cases (that would violate 
separation-of-function rules). 

Setting aside the inconsistency with NPRA, the practical impact is homeowners, journalists, legislators, 
and even Commissioners cannot evaluate whether the Division is dismissing meritorious complaints, 
misapplying the law, or exhibiting regulatory capture—exactly the accountability gap gaining public 
attention and concern. 

 

 



2 Statutory reading that supports Commission access to all complaint files. 

Statutory text 
Effect if “any person” does not include the 

Commission 

NRS 116.757(1) – “The Division shall not disclose … to 
any person.” 

Shields investigative files from outsiders but 
still allows sharing with those having 
statutory oversight duties, thus a need to 
know. 

NRS 116.615(2) – Commission and Division may “do all 
things necessary and convenient to carry out” the 
chapter. 

Empowers the Commission to obtain 
whatever information it reasonably needs—
even closed files—so long as it keeps them 
non-public. 

NRS 116.665- directs the collection of accurate 
information, adopt regulations, and engage in other issues 
the Commission deems are of concerns to units’ owners 
and other stakeholders 
 
NRS 116.765 – .785 – Commission (or panels) must 
adjudicate violations on a full record. 

 
Dido 
 
 
Implies access to the investigation itself; 
otherwise, key evidence may never reach 
decision-makers. 

Key construction point – Nothing in NRS 116.757 blocks the Commission from examining NRED’s 
evidentiary package after a formal complaint is filed; NRS 116.757(2) expressly makes those materials 
public and the Commission may compel more through discovery (NRS 116.785; NAC 116.405). 

The interpretive problem—and the focus of an opinion request—concerns the far larger pool of matters 
the Division closes at intake. If “any person” is read to encompass Commissioners acting in an oversight 
capacity, the Commission would be legally barred from reviewing—or even spot-checking—these closed 
investigations to verify that declinations are evidence-based. That reading nullifies the Legislature’s 
directive in NRS 116.615(2) that the Commission may do “all things necessary and convenient” to carry 
out Chapter 116 and removes the sole structural check on allegations that NRED’s gate-keeping is 
captured. 

3 Why Commission oversight of closed files is essential 

1. Verifies diligence. Confidential review lets Commissioners confirm whether investigators 
actually sought governing documents, bank statements, or minutes before concluding “no 
evidence.” 

2. Generates public metrics without naming names. Aggregate findings (e.g., “42 % of 
declinations involved no document requests”) rebuild owner confidence while preserving privacy. 
Prospective HOA purchasers have no way to evaluate association compliance or notice of 
potentially material actions.     

3. Parallels other Nevada boards. The Ethics Commission, Contractors Board, and Medical Board 
all examine closed investigative files internally so members can audit staff discretion; volunteer 
participation in those bodies has not suffered. 

4  Specific points where the Director’s Memo may over-read confidentiality 

Memo citation Memo position Statutory counter-reading 

Section III – “NRS 
116.665(2)(g) … is not without 
limitations, particularly if in 

Treats confidentiality 
as absolute even 

§ 116.665 authorizes information-gathering; § 
116.615(2) confirms the Commission may 



Memo citation Memo position Statutory counter-reading 

conflict with enumerated 
confidentiality protections”  

against the 
Commission. 

take “all things necessary,” which includes 
internal access to closed files. 

Section V – “NRS 116.757(1) 
provides explicit prohibitions on 
any and all information compiled 
from investigations”  

Reads “any person” to 
include 
Commissioners.  

The phrase is best read to exclude the 
statutorily created adjudicative body; 
otherwise NRS 116.665 and NRS 116.765–
.785 become unworkable. Precludes 
information currently complied from standing 
in violation. 

Section VI – Warns of ethical 
conflicts if members act in a dual 
capacity- both investigator and 
adjudicator. 
 
 
Section VII- Commission 
responsibility pursuant to NRS 
116.660- adjudicate  

Correct for individual 
cases, but irrelevant to 
aggregate audits. 
 
 
 
The Commission act 
exclusively on case 
“brought before them” 

 
The Commission and certainly a select 
committee reviewing closed files for systemic 
trends does not investigate or prosecute a live 
case and therefore does not trigger NRS 
233B.122 concerns. 
 
The Commission’s role extends beyond 
adjudication to NRS 116.615, to “all things 
necessary” to carry out the provisions of this 
chapter” as listed in NRS 116.615, 623, 660, 
665 and others   

5 Requested determinations: 

1. Does “any person” in NRS 116.757(1) encompass the Commission or its duly appointed hearing 
panel when they conduct a confidential review? 

2. May the Commission, under NRS 116.615(2), examine investigative files that the Division closes 
without filing a complaint or submitting a settlement? 

3. Is the restrictive reading in the February 11, 2025 Director’s Memo consistent with statutory text 
and Nevada’s canons of construction? 

4. Once an affidavit is closed by the Division can the Commission direct or establish regulations 
whereby an affected party or even general public can obtain (a) an explanation as to why the case 
was closed and (b) redacted or staged disclosure of information obtained absent articulate 
particularized harm? 

6 Suggested procedural path: 

 Commission takes immediate action seeking the deputy attorney general designated render an 
opinion pursuant to NRS 116.620(3)(a) and if necessary NRS 228.150. 

 Commissioners mandate full investigative files be provided (with sensitive personal data 
redacted) whenever requested in the exercise of its oversight duties or, if necessary, to examine 
the implications of confidentiality limits in completing its duty carrying out the provisions of 
NRS 116. 

 Commissioners—or a Select Committee on Complaint Oversight—conduct a review of closed 
files and examine policy alternatives that would harmonize confidentiality with accountability-
e.g. releasing redacted aggregate findings on request, time-limited confidently, “sunshine log” 
requiring the Division publish (i) the allegation category, (ii) investigative steps taken, and (iii) 
disposition. 

 Align the two statutes. Import the limited disclosure language of 116A.270 into 116.757 and 
expressly subject both to the NPRA’s balancing test. 



Conclusion 

Nevada’s commitment to transparency and accountability is ill-served by the Division’s reading of NRS 
116.757 permanently insulating declination decisions from Commission review. This prompted bills such 
as SB 221(2025) that would narrow or significantly reduce the confidentiality shield. A formal Attorney-
General opinion can reconcile the statute with both the NPRA and the Legislature’s instruction that this 
Commission “do all things necessary and convenient” to carry out Chapter 116. Clarifying this point will 
strengthen and the Commission taking much needed procedural steps, will improve investigative rigor, 
ensure that the Division’s gate-keeping function is subject to meaningful oversight, and lesson the tension 
on legislative reform. It will also improve Commissioner understanding of the investigative process and 
challenges, and restore stakeholder confidence—without compromising the privacy protections the 
Legislature intended. The Legislature did not intend NRS 116.615 to provide the Division or Ombudsman 
exclusive access to valuable information obtained during investigations or shield them from oversight. 

Thank you for your consideration. I am available to provide further analysis or to testify at the 
Commission’s convenience. 

Respectfully submitted, 

//signed 

Mike Kosor 
12070 Whitehills St 

 

 


