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Condominium Hotels

I. Introduction

To provide additional clarity on the role of the Common-Interest-Communities and
Condominium Hotels (“CIC”) Commissioners, specifically on the following key points,
but not limited to:

Commission jurisdiction and statutory authority.
Limitations of the Commission's powers.
Administration and Authorities of NRS 116 & 116A.

Confidentiality of Division investigations.

e .

In accordance with the advice of the Nevada Attorney General’s Office, this
memorandum provides an overview of the relevant statutes that govern the
Commission’s activities and guide its decision-making processes.

II. Commission Jurisdiction and Statutory Authority

The Commission operates within the framework established by NRS 116 and NRS
116A. Under NRS 116.750(1), the Commaission has jurisdiction over violations within
common-interest communities, including condominiums and homeowners’
associations (“HOASs”). The Commission’s role is adjudicative, focusing on addressing
proven violations during hearings. However, the authority to investigate such
violations lies with the Real Estate Division, which operates under the administrative
supervision of the Department of Business & Industry (NRS 116.615).
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Under NRS 232.520(2), the Director oversees the administrative functions of all
divisions within the Department of Business & Industry, including the Real Estate
Division. The Director of the Department of Business & Industry has broad authority
to oversee and manage the administration of all the divisions within the Department,
establish policies for their efficient operation, and function as staff of a division,
provided however, that the Director does not preempt another administrator’s
statutory authority or contravene the law (NRS 232.520(2)).

The Director’s administrative authority over the functions of divisions in the
Department encompasses the divisions’ budgeting, accounting, planning, program
development, personnel, information services, dispute resolution, travel, workplace
safety, acceptance of gifts or donations, management of records, coordination in
adopting and enforcing regulations, executing agreements, purchasing goods,
services or equipment, preparing legislative requests, and leasing or using office
space, and may also entail divisions working together to increase the operational
efficiency of the Department. (NRS 232.520(3)(a)). In the exercise of this
administrative authority over agency functions, the Director must remain cognizant
of, and refrain from, encroaching upon the statutory responsibilities and duties of the
divisions within the Department. (AGO 2002-02).

ITI. Limitations on Commission Powers

Importantly, the Commission's powers are subject to certain statutory limits (NRS
116.660, NRS 116.665 — NRS 116.680). Specifically, NRS 116.665(2) enumerates the
information the Commission can collect. While NRS 116.665(2)(g) generally identifies
other issues of concern, it is not without limitations, particularly if in conflict with
enumerated confidentiality protections. In conflicting circumstances, the law has
contemplated the Division can carry out such procedures. (NRS 116.615(2)).

Further, the Legislature clearly intended that all public bodies exist to aid in the
conduct of the people’s business and that their actions be taken openly and that their
deliberations be conducted openly. (NRS 241.010). Open Meeting Law (“OML”)
specifically defines an “action” as “a decision made by a majority of the voting
members present... during a meeting of a public body.” (NRS 241.015). Accordingly,
OML does not permit unilateral action by any single member of a voting body, unless
specifically enumerated by law.

IV. Administration of NRS 116 & NRS 116A

The administration of NRS 116 and 116A lies within the purview of the Real Estate
Division, not the Commission. (NRS 116.615). While the Commission plays a critical
role in hearing cases and rendering decisions, the authority to investigate and enforce
compliance is vested in the Division and the Ombudsman under NRS 116.765. This
distinction ensures that the Commission functions as an impartial adjudicative body,
while the Division handles investigative and enforcement actions.
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V. Confidentiality Requirements

NRS 116.757(1) provides explicit prohibitions on any and all information compiled
from investigations conducted by the Division. Further, short of a formal complaint,
all documents and any other information are not a public record. (NRS 116.757(2)
and NAC 116.500(2)).

VI. Potential Ethics Considerations

In accordance with NRS 233B, it 1s crucial to address the ethical concerns
surrounding the roles of agency members in contested cases. Specifically, NRS
233B.122 prohibits any agency member who acts as an investigator or prosecutor in
a contested case from participating in the adjudication of that same case. This
ensures that the same individual does not serve in dual capacities, preventing any
conflict of interest or appearance of bias. As such, any board member involved in
Investigating or prosecuting a case is disqualified from sitting as a decision-maker or
board member during the adjudicative process.

This statutory separation of roles is vital to maintaining the integrity and
impartiality of the Commission’s decisions. If a member is disqualified due to their
prosecutorial or investigative involvement, the process for replacing the member
must be initiated promptly. Under Nevada law, notification must be made to the
Governor's office to request the appointment of a temporary or permanent
replacement. This ensures that the Commission can continue to operate efficiently
and ethically, without interruption, while preserving the rights of all parties involved.

Any deviation from statutory guidelines could raise concerns about potential ethics
violations, whether intentional or inadvertent, may contravene both NRS 233B’s
procedural requirements and broader ethical obligations governing public officials.
(NRS 281A.400(2), (5)). Thus, it is critical the Commission avoid any actions that
could be perceived as prejudicial or in conflict with public trust.

The adherence to this statutory provision not only upholds ethical standards but also
mitigates the risk of conflicts of interest and ensures that the Commission’s decisions
remain fair and impartial. It is essential that this process is followed rigorously to
prevent any breach of ethical or legal obligations.

VII. Conclusion

The scope of the Commission’s activities are bound by its statutory authority under
NRS 116 and 116A, and confidentiality rules under NRS 116.757. It is essential that
Commissioners do not exceed its jurisdiction or powers vested.

Furthermore, these rules are widely applicable across various regulatory bodies. It is
1mportant to note that, generally, Nevada Boards and Commissions act in a judicial
capacity, serving as both judge and jury in their proceedings, rather than functioning
as prosecutorial entities. Their primary responsibility, pursuant to NRS 116.660, et
seq., 1s to adjudicate matters brought before them based on evidence and applicable
laws, rather than initiating or prosecuting cases themselves.
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Therefore, it is strongly recommended that legal counsel continue to be consulted to
ensure compliance with statutory limitations and confidentiality obligations.
Requests from Commissioners are appropriately directed to the de facto commission
resource, the Commission’s Counsel. This step is crucial to guarantee adherence to
legal frameworks enshrined in Nevada State Law.

In conclusion, in addressing Commissioner requests, consideration should be given to
the Commission’s primary mandate, pursuant to NRS 116.660, et seq., to ensure
alignment with the scope and mission of the Commission for Common-Interest
Communities and Condominium Hotels.

cc: Sharath Chandra, Administrator, Nevada Real Estate Division
Charvez Foger, Deputy Administrator, Nevada Real Estate Division
Michael Detmer, Chief Deputy Attorney General
Rosalie Bordelove, Chief Deputy Attorney General, Boards and Open Government
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